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ADRIAN GARCIA, 


The Grand Jury charges: 

1. From on or about the 19th day of February, 
1975, ad continuously thereafter up to and including the date 
of the filing of this Indictment, in the Southern District of 
Hew York, REYNALDO RODRIGUEZ and ADRIAN GARCIA, the defendants, 
end others to the Grand Jury umlmown, mlewfully, wilfully and 
knowingly combined, conspired, confederated and agreed 
together and with cach other to violate Sections 812, 841(2) (1) 
and 841(b) (1) (A) of Title 21, United States Code. 

2. It was part of said conspiracy that the said 
defendants unlawfully, wilfully and knowingly would distribute 
sad possess with intent to distribute Schedule II narcotic 
drug controlled substances, the exact amowmt therevt being 
to the Grand Jury umlmown, in violation of Sections 812, 

841(a) (1) and 841(0>)(1) (A) of Title 21, tmited States Code. 
OVERT ACTS 
In pursuanca of the said conspiracy end to effect 


the objects thereof, tha following overt acts were committed 


in the Southern District of New York: 


Ae. 


the defendant, ADRIAN CARCIA, went to the area of the | 
232 Lownge, 232 Fighth Avenue, New York, Now York; | | 
Q) On or aber the Als acy 0 § February, 3975, 
ce dalectands, ADRIAN GARCIA eA RENwELDO RobiGnce, had a 
waahing in Lhe vicinihy & le Wha Lowge, 222 Cighth Aveawe, 
Siew York, a2 ors; 
(3) Cn or asst tra Bish C27 of Folruary, 1975, 
at approximately 2:45 A.u., the defensants, REYNALDO RODRIGUEZ 
eval ADRIAN GARCIA, left tha area. of the 234 Lounge in a 
1967 e2d Cadillac antonobile, Now Jersey Registration 
Hunber 749 CAP, and proceeded to the vicinity of 25th Street 
end 8th Avenue, Zev York, New Yors,; 
(4) Oa or about the 2ist day of February, 1975, 
the defendants, ADRIAS GARCIA oud REYNALDO RODRIGUEZ, brought 
approximately 1/éth of a kilozram of cocaine to the vicinity 
of 25th Street and Sth Avenue, Hew York, New York 
(Title 21, Uaited States Code, Seeticn 846.) 


comir #0 

The Grand Jury further charges: 

On or abcut the 21st daz of Feoruacy, 1975, in tke 
Southern District of few York, RETMALDD RODRIGOAZ and ADRIAY 
CARCTA, the defendmts, unlayfully, wilfslly and knowingly 
did distribute and possess with intent to distribute a 
Schecule II narcotic cruz controlled substance, to wit, 
approximately 117.59 grams of cocaine hydrochloride. 

(Title 21, United States Cods, Sectioas 812, 


$41(a) (1) and B41(b) (1) (A); Title 13, United 
States Coda, Section 23) 
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The Grand Jury furchar charzea: 

On or about the 21s¢ day of February, 1975, in the 
Southern District of New York, ADZIAN GARCIA, the defendant, 
did unlawfnlly, wilfelly and knowingly carry a firearm, to 
wit, a beblay and Seott, Ltd., .33 caliber ravolver, serial 
nunber 123779, during the cocetission of felonies for which 
he may ba prosecuted in a Court of the United States, to wit, 
the felonies charzed in the first a:' second covats of this 


Intiectment. 


(Title 18, United States Coda, Sections a 
d¢ 


Southers Distrier of Naw Yor':, ADRLL: GARCIA, the defendant, 
mnlawfully, wilfully and hacvingly did forcibly assavuit, 
resist, oppose, impece, iatinidate aad interfere with 
officers and exmloyees of ol. Dry Enforcement Adainistration, 
United States Teparivient of Justices, wrila said officers and 
eaployees of the Drug Enforcaisant Acninistration were 

engaged in, and on accoumt of, their official duties, and 

in the comission of thosa acts ADRIAN CARCIA, the defendant, 
did use a deadly and dangerous weapon, to wit, a revolver. 


(Title 18, United States Code, Saction 111.) 
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OPINION OF THE DISTRICT COURT 


(from Hearing Transcript, pp. loS-= 114) 
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MR. BERMAN: I would. 

THE COURT: GO ahead. 

MR, BERMAN: Jithout going into the facts in 
any detail, there appear to be four statements covered by 
this morning's testimony or one continuous repetition of 
essentially the same statement. I will argue that it is 
more the latter that is a continuous repetition of the 
same astktament or words to the same affect. 

THE COURT: Is there any significant whether it 
was a continuous repetition or four statements? 

MR. BERMAN: Somewhere at the first two versions 
and/or before the second two adequate warnings were given... 
I think the testimony of pan McMullan was that finally 
a full set of warnings at the car, just before they got 
into the Government's car, which taking the Government's 
testimony all together would have been at the first two 
times and before the second two times and my position is 
that on this record it could not be found that even one 
full warning was given prior to the first two versions of 
the statement. Certainly not three out of four Miranda 
warnings were given prior to the first two statements. 

At least after those first two statements there may be 
the absence of adequate Miranda warnings. It becomes a 
question of whether these can be categorized as spontaneous 
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mceb 106 
or whether they are in response to something law enforce- 
ment officials did. 

I think that cue, two examples are if a man who 
walls into a prison and confesscs a crime, and the other 
example is of a man who calls up a police precinct and 
confesses to a crime. 

I believe that page 478 of the Miranda opinion 
-- I believe it is virtually the continuation of the quotes 
from Miranda which appear at page 2 of the Government's 
priest. 

We can set up two poles, which I think everyone 
agrees to, that if in a custodial statement in response to. 
interrogation of Miranda warnings it is not admissible and 
if it is:a totally spontaneous statement in the absence 
of the Miranda warnings, it is admissible in this case - 
falls somewhere in the middle. 

: One way of looking at it, which I think is an 
overlay facile way, is whether it is in response to 4 
question which ends with a question mark and begins with 
an interrogatory word. I don't think any court would 
want to stand on that type of ceremony. Obviously, if a 
police officer confronts a defendant who is in custody 
with, let's say, a gun ceased from the defendant's home 


and says "We've got the gun, you did it," if the defendant 
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mceb 107 
is asked “Did you do it with your gun?" or "Did it come 


from your home," it sort of puts the defendant in a posi- 


I think the case falls within the portals of 
the answer. One has to think about whether the answer was 
provoked by something said by law enforcement and not 


think about whether it is a question mark at the ena. it 


tion where if he says anything it is an admission. 


is provocative. . 
In this case on the facts as they have been 

Iaid down at this hearing there is no question that the 

statement was not totally spontaneous. It was provoked 

by what Roberto said. Roberto accused Mr. Rodriguez as 4 

being the person on the phone who made the deal over the 

phone. There was no particularly valid reason for Roberto 

coming over to the car. It was not part of his role in 

the case to come over to the car in front of the defendant. 

It seems to have been a stupid thing to do considering the 

activity. It is something that Roberto, who was the 

working informer, took upon himself to do, that is, to 19 

come over while the defendant is arrested, handcuffed, 

about to be warned, to interrupt this process, putting 

himself on the scene without anybody telling hin, and 


essentially accusing the defendant of having made the deal 


over the phone, which in retrospect to be probably 
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the strongest link in this whole case against Mr. Rodriguez 
There is no question but what Mr. Roberto said something 
"That is the man who made the call to you,” which state- 
ment provoked what Mr. Rodriguez has said. Each of the 
three witnesses testified that Mr. Ro¢ériguez ‘did not an- 
nounce spontaneously that he was not the man on the phone 
but shortly after Roberto accused him of that. 

I think logically he came to where the officer _ 
and the defendant confronted with the accusation "We know 
you are the one who killed Joe Smith," the person feels, 
yes, self-defense. 

If we reach the point that we can agree that it 
was not totally spontaneous but was provoked by a responsi 
to Mr. Roberto, what Roberto said and Roberto had no 
business being there at the car. 

THE COURT: The question is that he have any 
business being there or not. I think that is irrelevant. 

MR, BERMAN: Can we take the Miranda examples 
of voluntariness, of not taking the extreme spontaneity, 
but as being in the mainstream of what spontaneity is. 

What happened here is light-years. away from 
the class that seems to have been furnished the examples 
of Miranda. Miranda talks of a choco who voluntarily 


walks into a police precinct. 
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THE COURT: Miranda doesn't talk of that, but 
it would perhaps mislead you if I stand there without 
commenting, if I don't say that it was deliberately an 
an extreme case, even though it might not be possible in 
Miranda. But that was not in the mainstream of voluntari- 
ness. 

MR. BERMAN: I see no reason to believe to the 
contrary, taking those examples right down the middle, 
but they are examples. 

THE COURT: Miranda, of course, wouldn't apply 
in those terms. 

MR. BERMAN: In any event, those are the people. 
who make the initial contact. Then there is someone who 
walks in initially, is not in custody, and that is a degree 
of spontaneity. 

THE COURT: We've got a case and the question 
is how to handle it. I think I understand your argument. 
It is a respectable argument, but I don't need it, how- 
ever, could be repeated redoundantly. 

MR. BERMAN: Based on the facts of this case 
we have the fact that Agent McMullan also had his gun out 
and that the police officer had his gun out. Mr. 
Schnakenberg said he didn't have his gun out. There is 


a gun confrontation, not a mere confrontation. A gunpoint 
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confrontation has to be more severe. 

THE COURT: It is critical in cases of the 
fourth amendment. Whether a person is more likely to 
talk under those circumstances, it seems to me, is hardly 
questionable. I don't know that there is any evidence to 
that effect. 

MR. BERMAN: Also, according to some of the; tes- 
timony, after the shooting happened, which is enough to 
unseat anyone being in the presence of a shooting when 
Garcia shot two or three bullets from two or three guns. 
Schnakenberg emptied his entire gun in the shoot-out. 

This is enough to unhinge anybody. 

THE COURT: Miranda does not deal with unhigine 
It deals with knowing what your rights are or doing things 
spontaneously. 

MR. BERMAN: I think it goes to the question 
of spontaneity and under all the circumstances, in terms 
of whether the custody was at gunpoint with the shooting 
and then the provocation being virtually accused by 2 
statement which I think is tantamount to interrogation, all 
of that happened. 

The Government cites cases ~~ 


THE COURT: I haven't even read the Governmen 
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MR. BERMAN: As I look at those Second Circuit 
cases in virtually not even one of them there is not a 
statement from a law enforcement officer which provoked 
the statement. There were in response to statements by 
law enforcement people, not in response to questions, but 
they were allowed because they were not in response to 
anything. 

I think the case goes off on this program. na 
would make a difference between what Mr. Roberto said was 
a question, because if it was a question there would be 
no regard -- if it is provoking a response it is tantamount 
to a question. I can't find anything on all fours with 
this case. I won't go through that again. If you think 
about Miranda and the rights that we are supposed to have, 
surely one of the rights is not to answer any questions, 
but the more basic right is the right to remain silent. 

The defendant has been advised that he Goes not 
have to say anything, not only in response to questions. 
Miranda is designed to protect against spontaneous state- 
ments. 

THE COURT: Miranda is not intended to head 
off sponatenous statements. It is intended to head off 
compelled statements. 


MR. BERMAN: It is also intended to head off 
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dubious spontanious statements. 

THE COURT: Mr. Berman, I believe you argued 
sufficiently on the point. You have done your duty to 
your client. You have made throughly understandable the 
point which is not too esoteric. The facts are plain and 
clear. I want to call on the Government to reply. I do 
disagree with your analysis. I think, as I have said, 
you have made a respectable argument. If we tone at the .. 
paragraph in Miranda, referred to in the Government's 
brief, would you also referred me to, page 478, it reads 
as follows, dealing with statements obtained through 
interrogation: we do not purport to find all confessions 
inadmissible. Confessions remain a proper element of law. 
Any statement given freely and voluntarily without any 
compelling influence -- the word is compelling -- provoc- 
ative or provoking is of course admissible, et cetera. 

I find in the circumstances of this case the 
statement made by Roberto was not intended to be nor did i 
in fact add up to be interrogation. To be sure, if it wat 
provocative in the sense that arroused the ire and anger 
of the defendant -- but I believe the ire and anger was 
ready, because he recognized Mr. Roberto as someone whom 


he had trusted and who had become a double agent or a sto 
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In any event, whatever the particular psychi- 
atric action of Mr. Rodriguez was, it is evident to me,. 
and I find that the statement which he made was not 
compelled by the complex of circumstances what you have 
described, however emotional the admission was at the time. 

Moreover, we are overlooking of the fact that 
even if the warnings were not given before the third and 
fourth statements, as you call them, which really means 
the second and third repetition of te same statements but 
not continuous in time, the third and fourth statements 
were clearly made after the witness or Mr. Rodriguez, 
that is, had beer advised as to what his rights were. 

I think he knew clearly what he was doing and 
that there is no basis for suppressing this statement and 
the motion te suppress is denied. 

MR. BERMAN: Your Honor, there are two things 
I want to say to save time. I had not addressed myself 
to the last two statements and I'm not going to argue now 
what I would have said. I don't think it changes anything, 
but his having said the statement twice already before 
any rights, the cat is out of the bag, it is mere repeti- 
tion of the same statement. 

THE COURT: I understood that that was your 
position. We all kno’ the man can say he doesn't want to 
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say anything and later on there can be something. 

MR. BERMAN: I want to waive any more formal 
effect finding or opinions. Am I correct that the Court 
finds that the statements were not compelled? Does the 
Court also find that they were provoked in response to 
what Roberto said and that the agents in -- 

THE COURT: I think I made my position quite 
clear on the record. 

I would like to know whether we will have a 
further hearing or not. Do you want to consult with Mr. 
Rodriguez? 

MR. BERMAN: I want to consult with Mr. Bloch. 

THE COURT: Consult with whom ever you 
want and let me know 

MR. BERMAN: All right. 

(Pause. ) 

THE COURT: Before we go onto the second 
hearing, it is getting late and I am holding the jury. 

I want to choose a jury this afternoon before we go to 
trial in this case, so if there is a likelihood of that 
I would like to proceed with calling the jury at the 
present time and then I will hear Mr. Batchelder. 

MR. BERMAN: I can't really tell the Court what 


the answer is because I wanted to have the hearing. 
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county oF Véw ek) 
Rey SA N<MI+O , being duly sworn, deposes 
and says: deponent is not a party to the action, is over 


i 


18 years of age and resides at \Q Leenond J iy ft ae 


On i ae ie ’ 197 | , served the within 
Oy, Me $ Cyt y L x 


upon tn ks : Eile, \. attorney (<) 
) 
for Ww ahh: re this action, at 
1 Sa. Cudren’s Pa 
wa KAS (6 O90 7 


the address designated by said attorney («) for that purpose 
by depositing a true copy of same enclosed in a post-paid 
properly addressed wrapper, in - post office official 
depository under the exclusive care and custody of the 


United States Postal Service within the State of New York. 
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